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APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Jeffrey Michael Walker pleaded guilty to felony operating
a motor vehicle while under the influence of alcohol.

The district court imposed a unified

sentence of seven years, with two years fixed, and retained jurisdiction. The district court also
ordered that Mr. Walker's driver's license be suspended for a period of five years upon release
from incarceration. The district court subsequently suspended Mr. Walker's sentence and placed
him on probation for a period of three years, but denied his request for restricted driving
privileges.

Mr. Walker nonetheless acquired a valid driver's license.

Later, Mr. Walker

admitted to violating his probation by not paying cost of supervision fees, and the district court
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found that he had violated his probation by driving a vehicle during the five-year suspension
period. The district court revoked Mr. Walker's probation and executed his original sentence.
On appeal, Mr. Walker asserts the district court abused its discretion when it revoked his
probation and executed his underlying sentence.

Statement of the Facts & Course of Proceedings
Officer Vogler of the Kimberly Police Department stopped a vehicle for speeding. (See
Presentence Report, 09/25/17 (hereinafter, PSI), p.3.) The driver, Mr. Walker, had a warrant,
and while speaking with him the officer noticed a faint smell of alcohol and Mr. Walker's slow,
slurred, speech. (See PSI, p.3.) Officer Vogler arrested Mr. Walker for the warrant, and found
empty alcohol containers in the vehicle. (PSI, p.3.) Mr. Walker later refused to perform a breath
test, and officers had his blood drawn. (See PSI, p.3.)
The State charged Mr. Walker with felony operating a motor vehicle while under the
influence of alcohol, with a persistent violator sentencing enhancement.

(R., pp.29-32.)

Pursuant to a plea agreement, Mr. Walker agreed to plead guilty to felony operating a motor
vehicle while under the influence of alcohol, and the State agreed to dismiss the persistent
violator sentencing enhancement.

(R., pp.71-82, 85-86.)

The district court accepted

Mr. Walker's plea. (R., p.71.) The district court subsequently imposed a unified sentence of
seven years, with two years fixed, and retained jurisdiction. (R., pp.90-97.) The judgment of
conviction also provided, "The defendant's driver's license shall be suspended for a period of
five (5) years upon release from incarceration." (R., p.94.)
Later, on June 1, 2018, the district court conducted a jurisdictional review hearing. (See
R., p.100.) The minutes from the hearing reflect that the district court placed Mr. Walker on
probation for a period of three years, and that, while he "requested restricted driving privileges,"
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the district court "denied privileges at this time." (See R., p.100. See generally 06/01/18 Tr.)
On June 7, 2018, the district court entered a Judgment After Retained Jurisdiction, Order of
Probation, which suspended Mr. Walker's sentence and placed him on probation for a period of
three years. (R., pp.102-09.) That judgment and order did not expressly mention Mr. Walker's
driver's license suspension. (See R., pp.102-03.)
On November 13, 2019, the State filed a State's Ex Parte Motion to Revoke Probation
and Issue a Warrant, claiming Mr. Walker had violated his probation by driving a vehicle during
the five-year suspension period ordered by the district court, and by not paying cost of
supervision fees since being placed on probation. (See R., pp.110-12.)
In the Special Progress Report submitted in support of the probation revocation motion,
Probation/Parole Officer Julie Taylor wrote: "On May 8, 2019, I reviewed Mr. Walker's Court
Order with him, and we reviewed he is not allowed to drive for a period of Five (5) Years upon
release from incarceration. Just after reviewing his court order with him, I watched Mr. Walker
drive away from our office." (R., pp.113-16.) Officer Taylor also stated: "Then on August 19,
2019, I asked the defendant how he gets to work, and he stated he drives. We spoke about him
not being allowed to drive[] per his court order and advised me at sentencing he was told he
could drive." (R., p.115.) According to the officer, Mr. Walker "also stated he has a valid
driver's license and insurance. I verified Mr. Walker does indeed have a valid driver's license."
(R., p.115.) Further, Mr. Walker "is not required to have an SR-22 through the Department of
Motor Vehicles." (R., p.115.)
Officer Taylor additionally wrote: "On June 10, 2018, Sr. Probation/Parole Officer Frank
Neumeyer instructed Mr. Walker to pay a minimum of $80.00/month toward his Court Ordered
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Financial Obligations. Mr. Walker has failed to make his monthly payments since being placed
on probation." (R., p.115.)
Mr. Walker denied the alleged probation violations. (See R., p.119.) Later, Mr. Walker
admitted to violating his probation by not paying cost of supervision fees, and the district court
found that he had violated his probation by driving a vehicle during the five-year suspension
period. (See R., p.124; 01/28/20 Tr., p.6, L.16- p.12, L.11.)
At the disposition hearing, the State recommended that the district court revoke probation
and execute Mr. Walker's sentence. (See 02/04/20 Tr., p.8, Ls.12-15.) 1 Mr. Walker's counsel
asked the district court "to consider in this case the punishment of being in jail for almost 80
days and now with the very clear know ledge that he's barred from doing a Rule 35 [to get a
restricted license] now and that he is just going be have to live in southern Idaho without a
driver's license."

(02/04/20 Tr., p.12, Ls.4-12.)

The district court revoked Mr. Walker's

probation and executed his original sentence. (R., pp.130-32.)
Mr. Walker filed a Notice of Appeal timely from the district court's Disposition
Judgment, Probation Violation(s). (R., pp.133-37.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Walker's probation and executed
his underlying sentence of seven years, with two years fixed?
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Please note that the transcript of the February 4, 2020, disposition hearing does not have
individual line numbers.
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ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Walker's Probation And
Executed His Underlying Sentence Of Seven Years, With Two Years Fixed
Mr. Walker asserts the district court abused its discretion when it revoked his probation
and executed his underlying sentence. The district court should have instead recognized that
Mr. Walker had already been punished by spending time in jail, and placed him back on
probation. (See 02/04/20 Tr., p.12, Ls.4-12.)
A district court is empowered by statute to revoke a defendant's probation under certain
circumstances.

LC. §§ 19-2602, 19-2603 & 20-222.

"A district court's decision to revoke

probation will not be overturned on appeal absent a showing that the court abused its discretion."

State v. Sanchez, 149 Idaho 102, 105 (2009).

In reviewing a district court's discretionary

decision, appellate courts conduct an inquiry to determine whether the district court correctly
perceived the issue as one of discretion, acted within the boundaries of its discretion, acted
consistently with the applicable legal standards, and reached its decision by an exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Appellate courts use a two-step analysis in reviewing a probation revocation proceeding.

Sanchez, 149 Idaho at 105. First, the appellate court determines "whether the defendant violated
the terms of his probation." Id. "If it is determined that the defendant has in fact violated the
terms of his probation, the second question is what should be the consequences of that
violation." Id.
Mr. Walker concedes he admitted to violating his probation by not paymg cost of
supervision fees. (See R., p.124; 01/28/20 Tr., p.9, L.22 - p.10, L.20.) When a probationer
admits to a direct violation of his pro bat ion agreement, no further inquiry into the question is
required. State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992). Thus, this Court may go to the
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second step of the analysis and determine whether the district court abused its discretion when it
revoked Mr. Walker's probation. State v. Hoskins, 131 Idaho 670, 672 (Ct. App. 1998) (internal
citations omitted).

As Idaho's appellate courts have held, "[i]f a knowing and intentional

probation violation has been proved, a district court's decision to revoke probation will be
reviewed for an abuse of discretion." Sanchez, 149 Idaho at 106 (quoting State v. Leach, 135
Idaho 525, 529 (Ct. App. 2001)).
However, probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053,
1055 (Ct. App. 1989). The purpose of probation is to provide an opportunity to be rehabilitated
under proper control and supervision. Peterson, 123 Idaho at 50. Thus, in determining whether
to revoke probation, a court must consider whether probation is meeting the objective of
rehabilitation while also providing adequate protection for society. State v. Upton, 127 Idaho
274, 275 (Ct. App. 1995). The district court may revoke probation if it reasonably concludes
from the defendant's conduct that probation is not achieving its rehabilitative purpose. Adams,
114 Idaho at 1055. The district court may consider the defendant's conduct both before and
during the probationary period. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).
Here, Mr. Walker's employer was not only willing to help financially support
Mr. Walker, but he also showed up in support at the disposition hearing. (See 02/04/20 Tr., p.9,
Ls.8-13.) Even the prosecutor acknowledged at the hearing that Mr. Walker's employer "had
great things to say about Mr. Walker, values him as an employee to the point where he said that
he would be willing to pay all of the defendant's financial obligations in this case if it would help
him."

(02/04/20 Tr., p.5, Ls.12-17 .)

The prosecutor stated, "I think that shows a lot to

[Mr. Walker's] character probably and serves as some mitigation in this case."
Tr., p.5, Ls.17-19.)
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(02/04/20

Mr. Walker told the district court at the disposition hearing that, while he was "addicted
to methamphetamine" 17 years ago, "I haven't touched a drug in 17 years." (02/04/20 Tr., p.12,
L.23 - p.13, L.1.) He also stated: "When I got this DUI in 2016, I committed to myself to never
drink again, and I have no dirtyUAs. I've done all ofmy classes." (02/04/20 Tr., p.13, Ls.1-3.)
While the district court found Mr. Walker had violated his probation by driving a vehicle
during the driver's license suspension period (see 01/28/20 Tr., p.10, L.24 - p.12, L.9),
Mr. Walker explained that the violation was not as serious as the district court determined. He
stated at the disposition hearing: "I've been as transparent as possible about this driving. I told
my PO, specifically, that I had a driver's license. When she found out that I didn't have a
driver's license, she asked me not to drive. I did so." (02/04/20 Tr., p.13, Ls.3-6.) Further,
Mr. Walker informed the district court, "As soon as I found out that ... the State had issued a
warrant for my arrest, I had talked to my new PO, who was Alan." (02/04/20 Tr., p.13, Ls.7-9.)
According to Mr. Walker, "Alan told me to be as transparent to this court as possible, that he
believed in me, and that, as far as he knew, I was working a good program, and that ifl was as
transparent as possible to the court, that possibly I could get back on probation, and he didn't
have a problem with that." (02/04/20 Tr., p.13, Ls.9-14.)
Mr. Walker explained that, after his probation officer "told me not to drive, I've had a
ride to work. I do have my wife's support to give me rides wherever I need to go." (02/04/20
Tr., p.13, Ls.15-17.) Mr. Walker's wife was in the courtroom at the disposition hearing. (See
02/04/20 Tr., p.9, Ls.13-14.)
Further, Mr. Walker told the district court: "And I do realize that I can't drive and this
was a mistake. The State did give me a driver's license, I did drive legally, I did have legal
insurance." (02/04/20 Tr., p.13, Ls.17-20.) Officer Taylor had reported that Mr. Walker "stated
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he has a valid driver's license and insurance," and she "verified Mr. Walker does indeed have a
valid driver's license" and "is not required to have an SR-22 through the Department of Motor
Vehicles." (See R., p.115.) Defense counsel suggested that Mr. Walker had assumed that he had
been given "temporary driving privileges" at the jurisdictional hearing, where such privileges
had been discussed. (See 02/04/20 Tr., p.10, Ls.4-13.) Mr. Walker's counsel described how
Mr. Walker went to the DMV to get his driver's license issued and then drove to meetings with
his probation officer, which were not the actions of someone who "thought his driver's license
was really suspended." (See 02/04/20 Tr., p.10, L.14- p.11, L.5.)
Defense counsel thought: "This was one of those circumstances where I think Mr. Walker
heard the words he was hoping [the district court] was saying, but really his ear didn't
understand what that really meant.

And really the DMV just compounded it."

(02/04/20

Tr., p.11, Ls.9-13.) Mr. Walker's counsel also stated: "I really don't think that he was driving
around town thinking that he was getting away with something. I think the communication
broke down, and he thought he was driving legally, but he wasn't." (02/04/20 Tr., p.12, Ls.4-7.)
Mr. Walker told the district court, "But as soon as I was told that there was a mistake made, like
I said, I turned myself in, and I'm trying to do the right thing, Your Honor." (02/04/20 Tr., p.13,
Ls.20-23.)
In light of the above, Mr. Walker asserts the district court abused its discretion when it
revoked his probation and executed his underlying sentence. The district court should have
instead recognized that Mr. Walker had already been punished by spending time in jail, and
placed him back on probation.
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CONCLUSION
For the above reasons, Mr. Walker respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 26 th day of August, 2020.

Isl Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26 th day of August, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
JOHN K. BUTLER
DISTRICT COURT JUDGE
E-Service: jbutler@co.jerome.id.us
GEORGE P. ESSMA
ATTORNEY AT LAW
E-Service: gessma@co.twin-falls.id.us
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

Isl Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant
BPMlkmf
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